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Anr person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.

(i)

National Bench or Regional Bench of Appellate Tribunal frared under GST Act/CGST Aét ih the cases
where one of the issues involved relates to place of supply ds pef Section 109(5) of CGST Act, 2017.

(i1}

State Bench or Area:Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentidned in para- (A}i} above in terms of Section 109(7) &f CGST Act, 2017

"

(i)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and
shall be accompanied iwith a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit lnvolved or the amount of fine, fée or penalty
deternhined in the order appealed against, subject to a maximuin of Rs. Twenty=Five Thousand.

(8)

Appeal under Sectlon 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
docurnents either electronically or as may be notified b‘a/ the Registrar; Appellate Tribunal in FORM GST
APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 online.

(i)

Appeal to be filed befpre Appellate Tribunal under Section 112(8] of the CGST Act, 2017 after paying -
(i) Full amount of Tax, Interest, Fine, Fee. and Pénalty arising from the impugned order, as is
admitted/accepted by the appellant, and N
{ii) A sum equal to tweitty five per cent of the remaining amount of Tax in dispute, in
addition to the': amount paid unider Section 107(6) of CGST Act, 2017, arising from the said order,
In relation te which the appeal has been filed.

{1}

The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three moniths from the date of communication
of Order or date on which the President or the State President; as the case may be, of the Appellate
Tribunal enters office, whichever is later.

(€)
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ORDER IN APPEAL

M/s.;TribeSmen ‘Graphies P.ltd,, B 602, Atma House, Opp Old RBI, Ashram Road,
Ahmedabad 380 009 (hereinafter referred to as “the appellaiit’) has filed the present appeal on
ddted 28-1-2021 agains'lt Order No. Z82412200263857 dated 24-12:2020 (hereinafter referred to
agl 'the impugned 01‘dei') passed by the Depufy Commissioner, CGST, Division VI, Vastrapur
(

—

hereinafter referred to as “the adjudicating authority’).

2. Briefly stated fact of the case i§ that the appellant, registered undet GSTIN

2 IAAECT1337NIZB, has filed refund of ITC acecumulated on account of inverted tax structure

I

upder Section 54 of CGST Act, 2017 for Rs.884685/- foi the period December 2017 to January
2018. The appellant was issued show cause notice No. ZY2411200299645 dated 25-11-2020
p oposmg rejecting of refund claim on the ground that refund claim is time bared. The
adjudicating authority vide impugned order rejected the refund claim on the following reasons :
Apcording to clause (e ) to explanation 2 to Section 54 (14) of CG.%‘T Act, 2017, time limit for
filing refurd claim is two years from the due date of furnishing GSTR 3B return/date of payment.
I

i view of this, refund claim is time barred and liable for rejection.

3 Being aggrieved the appellant filed the present claim on the following grounds :
;

i.  The order passed by the adjudicating authority is without following law and application
of mind ;

ii. * Due to Covid 19 pandemlc as per Hon’ble Supreme Court’s Order dated 23-3-2020 in
suo moto Writ {Civil) No.3 of 2020 in Re: Cognizance for extension of limitation the
limitation period for applying for a refund from 15" March 2020 and onwards. stands |
exténded;

iii. Referring to decision in the case of M/s.Alkraft Thérmot,éclmologies P.ltd Vs CCE

Chennai 2019 (3) GSTL 433 (Mad.) the appellant contended: that in the current situation

adjudicating authority fails to take note of the decision of the Hon’ble Supreme Court in

this regard and fails to apply the Law. In such situation it causes miscaﬁiage‘ of justice to
the honest appellant;

iv.  Referring to the decision of Assistant Collector of Ce.Ex Vs National Tobacco of India

. Lid (1978 (2) ELT ] 416 (SC) the appellant contended that in the present case there is a
recent decision of Hon’ble Supreme Court of India which is squarely applicable in the
present case but still the refund has been rejected by thie officers. The order seems to have
been issued without application of mind and without proper importance being given to
the provision of Law;

v.  Any authority taking any action prejudicial to the appellant shall before taking such
action may give an opportumty of being heard. ' | -

vi.  Referring to Section 54 (1 1) of CGST Act, 2017 ; Rule 92 of Gujarat Goods -“nd Sei'v1ce_" -

Cashews Vs Assistant Commissioner of GST and Central Excise (2018 98 ta) ‘n%u % 11
i \ 4.1
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197 (Madras) the appellant eonterided that they should be given a person heating before

- rejecting refund and hence ptinciples of iatural justice does not follow ;

vii.  That they had filed refund claim within time but the adjudicating authority has arbitracily
rejected thie refuind application unlawfully.
iii.

Thit they liad filed the refund ¢ldiin witlifn the die date as under @

Period Relevant date | Dug date as pér | Date of filing
Notification No. | refund
| | 65/2019-CT -
December 2017 | 31-3-2018 30-11-2020 12-11-2020
January 2018 - | 31-3-2018 ~ { 30-11-2020 12:11-2020

ix.  Relevant date will be the end of the Financia! Year in which such tlajin for refind arises
+ as-per explanation (2) (e) of Section 54 of the CGST Act, 2017.

X.  Referring to Hon’ble High Court decision in the case of M/s. VKC Footsteps India P.Itd
Vs UOI and 2 Other (2020 (7) TMI 726) the appellant contended that the word “input tax>
is defined in Section 2 (62) whereas the word “input’ is defined in Section 2 (59) means
any goods oth;r than capital goods and ‘iriput services® as per Section 2 (60) means any
service used orj| interided to be used by a supplier. Whereas “input tax’ as defined in
Section 2 (62) means the tax charged on any supply of goods or services or both made fo
any registered person. Thus “input’ and “input service’ are both part of the "input tax’ and
“input tax credit’.

xi.  Due to pandemic prevailing woildwide and in oiir country and due to lockdown many

. compliance wotk and proceedings are delayed. Therefore Hon’ble Supreme Court by its
Order dated 23" March 2020 in sto moto Writ (Civil) No.3 of 2020 in Re : Cognizance
for extension of limitation wherein it is stated that limitation period for filing any -
praceedings from 15™ March 2020 and onwards stajids extended;

xii.  That in their case they had filed refund claim on 12-11-2020 and as per suo imoto decision

of Hon’ble Supreme Court all the due dates falling in lock down are extended;

fiii. CBIC has also extended time limit for eonipietioll o compliance of any action which

falls during the period from 20-3-2020 to 29-11-2020 to 30-11-2020 through Notification

NO.65/2020-CT dated 1-9-2020;

Aiv. Thé amendment made in the definition of relevant date is substantive amerndment and not

clatification in nature. Wherever there is a substaiitive amendment in the Law it will be

~ applicable-prospectively. The same principle is affirmed by the Hon’ble Supreme Couirt

in the case of N/s.Martin Lottery Agencies Ltd. Hence the appellant has cotrectly filed 7
the refund claimed in time and the saine has to be prepared alongwith infetest thereto.

kv.  Refetring to de‘riisioh of Hon’ble CESTAT, Mumbai int the case of M/s.Deepak Fertilizers

and Petrochem’ Corpon Ltd Vs CCE Raigad (2018 (361) ELT 1068, ihe appellant

-
B . - 1.k 3 7 i R ??5«’:’-\.\
contended that when the refund is in respect of amount which was involved ip litigdtion. “»
: Al J5,
= IRC) .

in such scenario the refund has arisen only after the adjudication order was pafsesy,

they had filed refund within time; B\
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xvi. Referring to decision of Hon’ble CESTAT Chandigarh in the case of M/s.Sharwan
Kumar Gupta Vs CCE Panchkula (2019 (22) GSTL 401 (Tri.Chan) the appellant
contended that when the tax payer is eligible for refund of input service or not which is

- cleared after the judgment of Hon’ble High Couit on 24-7-2020 in this circumstances the

relevant date is the date on which litigation comes to an end.

xvii.  That they had filed the refund application within the time period and there in.the any of

the above scenarios the appetlant has filed the refund within the time period and eligible

for the refund.

3 In view of above submissions, the appellant prayed to set aside the impugned order;

panction the refund claim; grant personal hearing.

5.  Personal hearing was leld on dated 9-12-2021. Shri Bishen Shah, CA, Authorized
" Representative appeared on behaif of the appellant on virtual mode. He stated that he want to

kubmit additional information. He has been given 7 working days to do so.

p. Accordingly the appellant via email dated 10-12-2021 has submitted copy of decision
passed by Hon’ble High Court of Madras in the case of M/s.GNC Infra LLP Bs Assistant
Commissioner (Circle) reported in 2021 (11) TMI 973 and not made any further submissions.

V. I have carefully gone through the facts of the case, grounds of appeal, submissions made
by the appellant and documents available on record. In this case thé appellant has filed refund
Fpplicalion on dated 12-11-2020 for refund of ITC accumulated due to inverted tax structure for
he period December 2017 and January 2018, which was rejected by the adjudicating authority

Hue to time limitation factor.

. The refund of ITC accumulated due to inverted tax structure is governed under Section
$4 of CGST Act, 2017 as per which under clause (e) to Explanation 2 the time limit for filing

refund claim as on date of filing of refund claim is as under :

i

£xplanation.—For the purposes of this section,—
2) “relevant date” means—

() in the case of refund of unutilised input tax credit under clause (ii) of the first proviso to sub-

Lo

ection (3), the due date for furnishing of return under section 39 fdr the period in which such

(¥

laim for refund arises..”.

10.  In view of above in this case refund claim is to be filed w1th1n two years from the due

—
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2017 and 56/2017-CT dated 15-11:2017 thé due date for filing of GSTR3B for regular tax payers
is on 20™ January 2018 and 20" Februsry 2018 respectively and accordingly the time limit for
filitig of refund claimn as per Section 54 of CGST Act, 2017 is on or before 19™ January 2020 and
19" February 2020 iespectively: In the subject case the appellant has ﬁ'led refund claim on 12-
11-2020 which is vefy much beyond the stipulated time period. Therefore applying the meaning
of relevant date given under Section 54 of the CGST Act, 2017 undoubtedly the claim was filed

beyond the stipulated time limit.

11. . In their grounds of appeal the appellant has sought the benefit of Hon’ble Supreme
Court’s Order dated 23-3-2020 providing extension of time. I find that in the said Order it was

oidered as under :

This Court has taken Suo Motit cognizance of the situation arising out of the challenge faced by
the country on account of Covid=19 Viriis aind resultant difficulties that may be faced by litigants
lacrass the country in filing theii petitions/applications/suits/ appeals/all other proceedings
within the period of liniitation prescribed under the general law of limitation or under Special
Laﬂvs (both Central and/or State). To obviate such difficulties and to ensure that lawyers/litigants
do itot have to come physically to filé stich 2 proceedings in respective Courts/T} ribunals across
the country including 'this Cowrt, it is hereby ordered that a period of lintitation in all such
procéédiﬁgs, irrespective af the limitation préscribed under the general law or Special Laws
whether condonable or not shall stand extended w.e.f. 15th March 20257 till further order/s to be
passed by this Court in présent proceedings. We are exercising this power under Article 142
read with Article 141 of the Constifution of India and decldre that this order is a binding order
within the meaning of Article 141 on all Courts/Tribunals and authorities. This order may be
brought to the notice of all High Courts for being communicated to all subordinate
Courts/Tribunals within their respective jurisdiction. Issue notice to all the Registrars General of

the High Courts, returnable in four weeks.

12. It transpires from the above Order that éxtension was granted by the Apex Court only for
filing petitions/applications/suits/appeal/all other proceedings in litigation matters. I further find
that subsequently vide Order dated 27-4-2021, Hon’ble Supreme Court has restored the Order
dated 23-3-2020 thereby directing that the period (s) of lirnitations as presctibed under any
peneral or special laws in respect of all judicial or quasi judicial proceedings, whether
condonable or not, shall stand extended till further orders. In bursuance to said decision, CBIC
vide Circular No.157/13/2021-GST dated 20-7-2021 has also clarified that appeals by tax
payers/tax authorities against any quasi judicial order, whether any appeal is required to be
Filed before Joini/Additional Commissioner (Appeals), Conimissioner (Appeals), Appellate
uthority for Advance Ruling, Tribunal and various Courts against any quast judicial order or
jwhere a proceedings for revision or rectification of any order is required to be under ,tafcen 1fh‘é

time limit for the saivie would stand extended as per thé Hon'ble Supreme Cour (‘s O;’der In

1




. GAPPL/GSTP/ADC/174/2021

hint/Additional Commissioner (Appeals), Commissioner (Appeals), Appellate Authority for

J

Advance Ruling, Tribunal and various Courts against any quasi judicial order or where
Hroceedings for revision or rectification of any order is required fo be undertaken and is not
[

pplicable to any other proceedings under GST Laws.

IB. - Inview of Circular above, Order of Hon’ble Supreme Court granting extension of time is

plicable only for filing of any appeal before the appellant authorities and not to any other
Ioceeding?s including i‘liiing of refund claims which will be governed under Section 54 of CGST
Act, 2017.

—_

4. The appellant has further contended that their refund claim was rejected by the
djudicating authority without granting opportunity of being heard for which they had referred to

ection 54 of CGST Act, 2017, Rule 92 of Gujarat Goods and Service Tax Rules, 2017 and

o

Lo

ecision of Hon’ble Madras High Court in the case of M/s. Shri Gayatri Cashews Vs Assistant

d
" (ommissioner of GST and Central Excise. [ accept the contention that as per proviso to Rule 92
(B) of CAST Rules, 2017 no application for refunid shall be rejected without giving the
abplicant an oppbl‘tunity of being heard. In the subject case 1 find that in the SCN
N0.ZY2411200299645 dated 25-11-2020 it was specifically directed the appellant to appear -

Hefore the adjudicating authority on 1-12-2020. However the appellant’s submission is silent as

=t

b whether they appeared on the said date or sbught adjournment for the same. Therefore, I hold

-

hat submission made in this regard is not sustainable.

I5. The appellant further submitted that taking into account the extension granted vide
Notification No.65/2019-CT and relevant date of end of FY as per explanation 2 ( e) of Section
34 of CGST Act, 2017 they had filed the claim within the time limit. I find that dué to Covid 19

pandemlc situation v1de Notification No0.65/2019-CT extension in time limit is provided as

U nclei

[l

Provided that where, any time limit for completion or compliance of any action, by any

e

uthority, has been specified in, or prescribéd or notified under section 171 of the said Act,
vhich falls during the period from the 20th day of March, 2020 to the 29th day of November,

-

4020, and where completion or compliance of such action has not been,made within such time,

o~

hen, the time limit for completion or compliance of such action, shall be extended upto the 30th
lay of November, 2020.” -

[

§6.  The above Notification was issued amending principal Notification No. 35/2020 dated 3-

-2020 wherein it was élariﬁed as under :

e

(i) where, any time limit for completion or compliance of a’ny action, by any authm
arma T8

by any person, has been specified.in, or prescribed or notified under the said Act

which falls du: ing the period froin the 20th day of March, 2020 to the 2591}1 day aﬂf’ !
Oy

June, 2020, and where completion or compliance of such action has not Beer v
. AR

5 ~
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within such time, then, the iiiiie liinit for completion or compliance of sueh action,
shall be extended upto the 30ih day of June, 2020, including for the purposes of-- (a)
completion .of any proceeding or passing of any order or issuance of any notice,
infimation, ;norg'ﬁcation, sanction or approval or such other action, by whatever name
called, by a'ny authority, commission or tribunal, by whatever name called, under the
' provisions\ of the Acts stated above, or (b) filing of any appeal, reply or application or
Jurnishing of any report, document, return, statement or such other record, by

whatever name called, under the provisions of the Acts stated above.

17.  The Notiﬁcatibn No0.35/2020 was further amended vide Notification No.55/2070
extending the time limit till 31-8-2020. As per principal Notification No.35/2020 as amended
vide Nautification No0.55/2020, extension till 31% August 2020 was pro'vided for both the
authorities and a person for completion or compliatice of dny action which falls duting the period
from 20% March 2020 to 30" August 2020. However, vide Notification 65/2020 29" Tune 2020
| further axtension till 30-11-2020 was provided only for an atthority dnd not to any person.
Therefore, extensions granted vide Nofification No.65/2020 is figt applicable for filing tefund

claim by-the registered ‘persons to whom the extended date expires on 31* August 2020,

18.  Regarding relevant date of 31-3-2018 adopted by the appellant in terms of pre amended
Section 54 of the Act, as per discussion made in preceding para since the claim was filed on 12-
11-2020 the relevant date is to be reckoried as per amended Section 54 of Act ie from the due
date of filing of return in which the claim arises and not from the end of Financial Year.
However, even if the pre amended period is taker into consideration still the claim is hit by time
limitation factor as duej date for filing the claim falls on or before 30:3-2020 ie two years from

the end of Financial year 2017-2018 which was extended till 31% August 2020 only.

19. The appellant has also relied upon the decision dated 24-7-2020 passed by Hon’ble
Gujarat High Court in the case of M/s. VKC Tootsteps India P.ltd Vs UOI & Others. I find tha i in -
the said case Hon’ble ngh Court held that lhe Explanation to Rule 89 (5) of CGST Rules, 2017
which denies unutilized input tax pdid on 1nput services as part of ITC accumulated on account
of inverted tax structure ultra vires the provisions of Section 54 (3) of CGST Act, 2017 and
pecordingly ordered the Department to allow thé claim of refund filed by the petitioners
considering the unutlllzed ITC of input services as part of “net ITC’ for the purpose of
calculation of refund claim as per Section 54 of CGST Rules, 2017 read with Rule 89 (5) of
CGST Rules, 2017. Howevel the said decision of Hon’ble High Court of Gujarat was
,halleuged by the Depéartment before the Hon’ble Supréme Court of India under Civil Appeal
No.4810 of 2021. Hon’ble Supreme Court vide common Otder dated 13-9-2021 has allowed the
fppeal filed by the Depaltment and set aside the judgment passed by the Hon’ b]Eﬁcgl\Comt of
fujarat. I find that the subject appeal is filed challetiging rejection of refuid claﬁn’“n\ac,count of

3. ',ﬁfwrefore
/,,

fime limitation factor and not for rejection of refusd of ITC claimed on anu&sel:, ¢
Bt
qubmission made 1ely1ng on above cited case has not relevance to the présent gager -

i ) \’0 ) c"\
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20 The appellant further confended that amendment made under Section 54 of CGST Act,
2087 amending the relevant date for filing refund of unutilized ITC under clause (ii) of first
pl'mviéo {0 sub section (3) is applicable only prospectively. I do accept,this contention. However,
in [the subject case since claim was filed on 12-11-2020 I find that relevant date defined under .

Seption 54 of the Act as on the date of filing of claim will be applicable which is due date for

filng of returns..

21l  Regarding the case Laws of Hon’ble CESTAT in the case of M/s.Deepak Fertilizers and
Petrochem Corporation ltd Vs CCE Raigad (2018 (361) ELT 1068) and Hon’ble CESTAT
Chandigarh in the case of M/s.Sharwan Kumar Gupta Vs CCE Panchkula (2019 (22) GSTL 401

(Tki.Chan) I find that the decisions passed in the said case is not squarely applicable to the
supject issue inasmuch as in bothi the cases the dispute relate to dué date for filing of refund
claim comsequent to issuance of adjudication order which is not the issue’in the subject appeal.
reover decisions in the above case was passed in the matters covered under erstwhile Central
" Excise Act and Finance Act, 1944, whereas refund in the subject case “is governed by CGST Act, .
2017 and Rules framed there under and both the Acts and Rules contains entirely different set of

pipvisions and procedures governing refund matters.

21, Regarding case: law relied of M/s.GNC Infra LLP Vs Assistant Commissioner (Circle)
reflied by the appellant, I have gone through the copy of order submitted by the appellant and find
that in the above referréd case issue involves rejection of refund claim as time barred. In the said
cdse refund claim was :ﬁled on dated 19-4-2021 in respect of claims pertains to the period June
2018 and August 2018, for which due date for fiting of refund claim expires in the month of July
2020 and August -2020. Hon’ble High Court in para 10, referring to Hon’ble Supreme Court’s
ofder dated 27-4-2021 held that refund applications made on 19-4-2021 need to be entertained

apd the order of Hon’ble Supreme Court early enures to the benefit of the writ petitions in the

cpse on hand and to that extent the impugned orders are wrong. [ find that in the wake of Covid

—

D pandemic, Hon’ble 'Supreme Court vide Order dated 27-4-2021, restored earlier Order dated
3-3-2020 and in continuation of order dated 8-3-2021 has ordered that period of limitations for

oceedings before Hdn’ble Supreme Court/Other Courts/Tribunal, irrespective of limitation

2
P
pfescribed under General Law or Special Laws whether condonable or not shall extended till
fIlrther orders. Based on the said Order of Hon’ble Supreme Court and further referring to CBIC
(fircular No.157/ 13/2021-GST dated 20-7-2021, Hon’ble High Court has ordered to entertain the
Efund cléim in the said case. However, I note that vide Order dated 23-3-2020 Hor’ble Supreme

=

Qourt has directed that the period of limitation in filing petitions/applications/suits/appeals/ail -

her proceedings irrespective of the period of limitation prescribed under general or special

—

ws, shall stand extended with effect fron@ 15-3-2020 till further orders. This Order was

-

estored vide Order dated 27-4-2021 and consequently in respect of aforesaid proceedings for

<

bhich due date fall after 15-3-2020 extenston was provided till further orders.  Apparently

Hon’ble High Court hds ordered to entertain the refund application in the aforesaid case” fhs_ th&%\
» : o : : L TN
due date of filing the application falls after 15-3-2020. However, in the subject case, the €laim AP
fertains to the period December 2017 and January 2018 and due date of filing of re_ﬁifi’l'd"\.cl i ;" f
' L A B QQ”S‘?'I
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tali on 19" January 2020 and 19" Febuary 2020 respectively: As per my discussion made in
pgra 11 to 13 above even though the Order of Hon’ble Supreme Court is applicable only filing
appeals, considering that ﬁhe due date for filing refund claim in the subject case falls before 15-3-
2020 1 do fiot find it apt fo apply the Otder of Hon’ble Supreme Couit arid Hon’ble High Court
i¢ the present case. Moreover as on the due date of 19th January 2020 and 19th Febraury 2020
(Jovid 19 pandemic was not prevalent in the Country and therefore I do not find any rationale in
skeking extension on the basis of Orders/Notiﬁcétion issiied in the wake of Covid 19 pandemic.
Yheréfore in the subject ?as'e, I firiily hold that tio further extension in the time limit prescribed

ynder Section 54 of CGST Act, 2017 is attracted in this case.

73, In view of abové findings and discussions I hold that the refund claim filed by the
#ppellant on 12-11-2020 for the period Decembei 2017 and January 2018 was filed beyond the
e period stipulated unidei ¢lause (e ) to Explanation 2 to Section 54 of CGST Act, 2017 and
_ hence tinde baried. Thé;'efOIe'I do not find diy infirmity in the order passed by the adjudicating
‘authority reject.ing the 'feﬁ-md application on time limitation ground. Accordingly 1 upheld the

Order and reject the appEal filed by the appellant.

24, st sl g Al @1 T apdie Bt TR JoiaE T A fpmoman 7 |
. The appeals filed by the appellant stands disposed of in above terms.

Date :

Attested

_—
(Sankarh Raghan B.P.) .
Superintendent _
Central Tax (Appeals),
Ahmedabad ‘
By RPAD

To,

My/s. Tribesmen Graphics P.ld.,

B 602, Atma House, Opp Old RBI,
Ashram Road,

Ahimedabad 380 009

Copy to:

1) The Principal Chief Commissioner, Central tax, Ahmedabad Zone

2) The Commissioner, CGST & Central Excise (Appeals), Ahmedabad

1) The Commissioner, CGST, Ahmedabad South .

4) The Assistant Commissioner; CGST, Division Vi, Ahmedabad South

5) The Additional Commissioner, Central Tax (Systems), Alumedabad Youth
L6). Guard File.

7) PAfile




